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Coart of Appeals of the District of Colombia. 


No. 3141. 

Garnet McMahon, Appellant, 
vs. 

Charles E. Matthews. 


a Supreme Court of the District of Columbia. 

At Law. No. 57995. 

Garnet McMahon, Plaintiff, 

vs. 

Charles E. Matthews, Defendant. 

United States of America, 

District of Columbia, ss: 

He it remembered, that in the Supreme Court of the District of 

( t robin 11 ^ u, in said District, the following 
papers were filed and proceedings had, in the above-entitled cause 
to wit: 


1 Statement of Case. 

Filed October 23, 1917. 

In the Supreme Court of the District of Columbia, Holding a Circuit 

Court. 

At Law. No. 57995. 

Garnet McMahon, Plaintiff, 
vs. 

Charles E. Matthews, Defendant. 

In conformity with the provisions of Rule No. V, Section 2, Para¬ 
graph a, of the Rules of the Court of Appeals of the District of Co- 
1—3141a 





CARNET MC* MAIION VS. CHARLES E. MATTHEWS. 


Imnbia. tlu- parties to the above-entitled cause, by their attorneys, 
and with the approval of the Justice who presided at the trial thereof, 
agree upon the following as and for a statement of the record for the 
hearing of the appeal of the plaintiff in the said cause: 

This is an action in tort, brought by the plaintiff against the de¬ 
fendant for injuries sustained bv the plaintiff as the result of a colli¬ 
sion in Irving Street. Washington, I). C., on December 31, 1914, 
In‘tween an automobile in which she, the plaintiff, was riding and 
one operated by the defendant; the declaration alleging that the said 
collision was caused by negligence of the defendant. To the declara¬ 
tion so alleging the defendant pleaded not guilty, and, in addition 
to proof of the fact of the collision and the injuries sustained by the 
plaintiff, the testimony of the parties res|»octively was upon the ques¬ 
tion of fact whether the collision was caused by any negligence on 
the part of the defendant. 

The bill of exceptions, to be made and considered its part 
- of thb Statement, presents the only question arising on the 
appeal, namely, whether the testimony shown by the said 
bill of Exceptions to have been offered by the plaintiff was errone¬ 
ously refused admission by the Court. 

Agreed to this 23d day of October. 1917. 

IIENRY E. DAVIS, 

A. LEFTWICH SINCLAIR, 

Attorneys for Plaintiff. 
ALVIN L. NEWMYER, 

Attorney for Defendant. 


A I*I ►roved this 23 day of October, 191 <. 


Memoranda in. 


F. L. SIDDONS, 

Justice. 


May 2o. 1917. —Verdict for Defendant. 

Supreme Court of the District of Columbia. 

Monday, July 2nd, 1917. 

Session resumed pursuant to adjournment. Hon. F. L. Siddons, 
Justice presiding. 


Come now the* parties hereto by their respective attorneys of record; 
whereupon, the motion for a new trial herein, heretofore submitted 
tn tin* Court, is upon consideration thereof overruled and judgment 
mi verdict is ordered. Wherefore, it is considered that, the plaintiff 
take nothing by this action, that the defendant go hence without day, 
U* for nothing held and recover of the plaintiff* his costs of defense 
to lx* taxed by the clerk and have execution thereof. 

3 From the foregoing, the plaintiff by her attorneys, in open 

court, notes an appeal to the Court of Appeals; whereupon, 



GARNET MC MAHON VS. CHARLES K. MATTHEWS. 
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tho iwnulty of a Und for costs i< fixed in the sum of One Hundred 
Oollais ($100.00), with leave to deposit, the sum of Fifty Dollars 
with the clerk in lieu thereof. 


Memoranda. 

July 24, 1917.—450 deposited in lieu of bond on appeal. 

August 16, 1017.—Time to submit Bill of Exceptions extended to 
and including August 28, 1017. 

August 23 1917.—Time to submit Bill of Exceptions extended 
until September 1, 1917. 

August 31. 1917. Time to submit Bill of Exceptions extended 
to and including October N. 1017. 

October (>. 1017.—Time to submit Bill of Exceptions extended to 
and including October 10, 1017. 

October 10, 1017.—Time to submit Bill of Exceptions extended 
to and including October 23. 1017. 


4 Supreme Court of the District of Columbia. 

Tcesda v, Oct olier 23rd. 1917. 

Session resumed pursuant to adjournment Hon. William Hit./ 
Justice presiding. 


Before Judge Siddons. 
* * * 


* 


< ouie now the parties hereto by their respective attorncvs of record • 
whereupon, the plaintiff by her attorneys submits to the Court the 
bill of exceptions taken at the trial of this cause, and pravs that the 
same l>e signed and made of record nunc pro tunc. 


Assignments of Error. 


* 


Filed Octol>er 31, 1017. 
* * * * 


♦ 


* 


The Court erred as follows: 

1. Tn refusing admission of the testimony offered bv the plaintiff 
on the cross examination of the Defendant. 

2. In refusing admission of such testimony upon the ground tb it 
it was not material. 

3. In not admitting the said testimony. 

4. In not admitting the said testimony as tending to show an 
admission of negligence hv the Defendant. 


HENRY E. DAVIS, 

A. LEFTWTCII SINCLAIR. 
Attorney* for Plaintiff, Appellant. 
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GARNET MC MAHON VS. CHARLES E. MATTHEWS. 


Designation of Record . 

Filed October 31, 1917. 

******* 

The Plaintiff. Appellant, designates the following to con- 
5 stitute the record on her Appeal in the above-entitled cause: 

1. Agreed Statement of Cast*. 

2. Memorandum of Verdict. 

3. Judgment. 

4. Memorandum of Appeal and Bond thereon. 

5. Memorandum of Extensions of time for submission and Set¬ 
tlement of Bill of Exceptions until and including Octol>er 23, 1917. 

f>. Bill of Exceptions. 

7. Assignments of Error. 

8. This Designation. 

HENRY E. DAVIS, 

A. LEFTWICII SINCLAIR, 

Attorneys for Plaintiff, 'Appellant . 


(» Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I. John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages nmuliered from 1 to 5, 
both inclusive, to 1 e a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. 5799o at Law, wherein Garnet 
McMahon is Plaintiff and Charles E. Matthews is Defendant, as the 
same remains upon the file- and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 8th dav of NovemWr, 1917. 

| So.il Supreme Court of the DiMrict of Columbia. | 

JOHN K. YOUNG, Clerk. 
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1 Bill of Exception*. 

Filed October *23, 1917. 

In the Supreme Court of tlie District of Columbia, Holding a Circuit 

Court. 


At Law. No. 7)7995. 

Carnet McMahon, Plaintiff, 
vs. 

Charles K. Matthews, Defendant. 


At the trial of this cause the plaintiff offered and gave evidence 
tending to show that on the day named in the declaration she was a 
passenger in an automobile, not owned by her and operated by one 
not in her employ, and while she so was such passenger and the said 
automobile was traversing a part of Irving Street, in the City of 
Washington, District of Columbia, a collision occurred between it 
and another automobile, owned and operated by the defendant, by 
reason of which the plaintiff was thrown from the automobile in 
which she was, and was thereby injured, and that the said collision 
was caused by the negligence of the defendant in operating his said 
automobile. And there the plaintiff rested. # 

And thereupon the defendant offered and gave evidence tending 
to show that the said collision wa* not caused by his negligence, but 
was caused by the negligence of the operator of the automobile in 
which the plaintiff was riding. 

And the defendant being a witness on his own behalf, and under 
cross examination as such, the plaintiff offered to prove by 
<S him that on the day following the said collision and without 
any claim of any kind having been made by either the plain¬ 
tiff or her mother upon the defendant, the defendant voluntarily 
visited the home of the mother and there offered to pay her a sum 
of money, namely, twenty-five dollars, stating that he wanted to be 
generous about it. and that he did not mean the offer to be under¬ 
stood as an admission of liability: to which the mother replied that 
if he was not liable and responsible for the accident, she ought not 
to receive anything from him, whereas if he was liable her com¬ 
pensation ought to Ikj commensurate with the injury to her daugh¬ 
ter; to which the defendant replied, “I will not pin you to twenty- 
five dollars; you name what you think a reasonable sum,” and the 
mother in turn replied that she was not disposed to take the matter 
up at that time. 

In making this offer counsel for plaintiff stated that it was made 
“as evidence of an admission, both by words and conduct of the de¬ 
fendant, of responsibility for this accident, and because at the time 
of this conversation there was no lis mota. There was no claim made 





*» GARNET MC MAIION VS. CHARLES E. MATTHEWS. 

by the plaintiff or on her behalf to I he defendant and he introduced 
the subject and voluntarily made her an offer of payment.” 

To which offer the defendant, by his attorney, objected, upon the 
ground that the same was not material; and the Court sustained the 
said objection, and refused to permit the said testimony to be given; 
to which action of the court the plaintiff, by her attorneys, duly ex 
eepted, and the court noted the same in its minutes. 

And thereupon the plaintiff further offered to prove that ‘‘this 
same proposition was renewed and repeated and made to the 
b mother of the plaintiff as many as four or five times, with the 
same result;” to which offer the defendant, bv his counsel, 
objected as l>eforo, and as before the court sustained the said objec¬ 
tion, the plaintiff, by her attorneys, duly excepted to the action of 
the court, and the same was noted in the minutes of the court. 

And the plaintiff, by her attorneys, prays the Court to sign this, 
her bill of exceptions, to have the same force and effect as to each of 
the said exceptions as though each were set out in a separate bill of 
exceptions; and the same is done, now for then, this 23rd dav of 
October. 1017. 

F. L. SIDDONS, Jmficc. 

1 ( * | Endorsed:] At Law. No. 57905. McMahon. Garnet, vs. 

Matthews. Chas. E. Hill of Exceptions. 

Endorsed on cover: District of Columbia Supreme Court: No. 
3141. Garnet Mcjfahon. appellant, vs. Charles E. Matthews. Court 
of Appeals, District of Columbia. Filed Dec. 0. 1017. Henry \Y. 
Hodges, clerk. 
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Court of ^ppcate of the district of Columbia. 

January Term, 1918. 

No. 3141. 


GARNET McMAHON, Appellant, 

vs. 

CHARLES E. MATTHEWS. 


Appeal from the Supreme Court of the District of 

Columbia. 

Brief for Appellant 

L 

Statement of the Case. 

This is an appeal from the Supreme Court of the 
District of Columbia in an action of tort, brought by 
appellant (plaintiff) against appellee (defendant) for 
injuries sustained by plaintiff as the result of a col¬ 
lision in Irving Street, Washington, D. C., on De¬ 
cember 31, 1914, between an automobile in which she, 
plaintiff, was riding, and one operated by defendant; 





the declaration alleging that the said collision was 
caused by negligence of defendant. To the declaration 
so alleging defendant pleaded not guilty, and, in ad¬ 
dition to proof of the fact of the collision and the in¬ 
juries sustained by plaintiff, the testimony of the par¬ 
ties respectively was upon the question of fact whether 
the collision was caused by any negligence on the part 
of defendant. (Bee., 2.) 

Plaintiff having produced evidence tending to show 
that the collision was caused by the negligence of de¬ 
fendant, he offered evidence tending to show the con¬ 
trary, and being a witness on his own behalf, and under 
cross-examination as such, plaintiff offered to prove 
by him that on the day following the said collision, 
and without any claim of any kind having been made 
by either plaintiff or her mother upon defendant, he 
voluntarily visited the home of the mother and there 
offered to pay her a sum of money, namely, twenty-five 
dollars, stating that he wanted to be generous about 
it, and that he did not mean the offer to be understood 
as an admission of liabilitv; to which the mother re- 
plied that if he was not liable and responsible for the 
accident, she ought not to receive anything from him, 
whereas if he was liable her compensation ought to be 
commensurate with the injury to her daughter; to 
which defendant replied, “I will not pin you to twenty- 
five dollars; you name what you think a reasonable 
sum;” and the mother in turn replied that she was not 
disposed to take the matter up at that time. 

To this offer defendant objected, upon the ground 
that the proffered testimony was not material; and the 
court sustained the objection, and refused to permit 
the testimony to be given; to which action plaintiff 
duly excepted. (Bee., 5-6.) 




And thereupon plaintiff further offered to prove 
that this same proposition was renewed and repeated 
and made to the mother of plaintiff as many as four or 
five times, with the same result; to which offer de¬ 
fendant objected as before, and, as before, the court 
sustained the objection and plaintiff duly excepted. 
(R., 6.) 

n. 

Assignments of Errob. 

The Court below erred as follows: 

1. In refusing admission of the testimony offered 
by the plaintiff on the cross-examination of the de¬ 
fendant. 

2. In refusing admission of such testimony upon 
the ground that it was not material. 

3. In not admitting the said testimony. 

4. In not admitting the said testimony as tending 
to show an admission of negligence by the defendant 

in. 

« 

Argument. 

The assignments of error, although in number four, 
are in substance and effect one, the error complained 
of being the refusal of the Court below to admit the 
proffered testimony, and especially upon the ground 
assigned, namely, that it was not material. 

As appears in the Record (pp. 5-6), the testimony in 
question was offered as evidence of an admission by 
defendant, both by words and conduct, of responsi¬ 
bility for the collision, at a time when no controversy 




over the question had arisen between the parties, and 
no claim had been made by plaintiff or on her behalf 
to defendant, and he introduced the subject and volun¬ 
tarily made an offer of payment. 

The sole objection to the proffered testimony was 
that it was not material. 

1. That the testimony was material is so far beyond 
doubt as to render argument respecting its materiality 
difficult, if not impossible. 

If admitted, the testimony might and should have 
been considered by the jury as showing that, in the 
consciousness of negligence and corresponding respon¬ 
sibility on his part, defendant sought, not plaintiff her¬ 
self, but her mother, and made a tender of compensa¬ 
tion in a stated sum, and when plaintiff’s mother re¬ 
plied that if defendant was not liable and responsible 
in the premises she ought not to receive anything from 
him, otherwise more, defendant, with what must and 
can only be considered an admission of liability, of¬ 
fered to permit the mother herself to name a reason¬ 
able sum by way of compensation. 

It is impossible to escape the meaning of this. Para¬ 
phrased, the interview between defendant and plain¬ 
tiff’s mother may be stated thus: 

Defendant: ‘‘I want to be generous and do not 
mean my offer to be understood as an admission of 
liability, but I offer to pay $25.00 on account of the 
accident to your daughter yesterday.” 

Mother: 44 If you are not liable and responsible for 
the accident, I ought not to receive anything from you, 
whereas, if you are liable, compensation ought to be 
commensurate with the injury to my daughter.” 




Defendant: ‘‘Accepting your view of the matter, 
namely, that as I am liable and responsible, you ought 
to have more than $25.00, I will allow you to name 
what you think a reasonable sum as compensation.” 

That the proposition thus made, renewed and re¬ 
peated as many as four or five times, might well be 
regarded as a plain admission of liability by defendant 
is indisputable, and this being so the materiality of the 
proffered testimony is clearly beyond question. 

And appellant might well rest here, for the reason 
that, having chosen the ground of objection to the 
testimony and that being found untenable, defendant 

is not now at liberty to present any other or different 
ground. 

The rule in this behalf is so clearly, positively and 
absolutely established as to call only for its statement. 
Wherefore, notwithstanding what view this court may 
take as to the inadmissibility of the testimony on any 
other ground, it must, in order to sustain the action 
of the court below, find and declare that, had the testi¬ 
mony without objection been permitted to go to the 
jury, it would not have been material. 

Only objections or grounds of objection heard in 
the trial court will be considered on appeal. A party 
will not be permitted to change them, or to add others. 
The appellate court is not a forum in which to discuss 
new points, but merely a court of review to determine 
whether the rulings of the court below, as presented, 
were correct or not. 

3 Corp. Jur., 892-3, and the numerous cases 
cited. 
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And where a wrong reason is assigned for an objec¬ 
tion, it is the same as if there was no objection at all. 

Pressnell v. Garrison, 122 N. C. 595. 

2. Assuming, although the Record does not so show, 
that the proffered testimony was refused admission 
upon the ground that the act of defendant indicated 
thereby was by way of attempted compromise, its re¬ 
jection, even on that ground, was likewise error. 

The rule respecting the exclusion of offers of com¬ 
promise is not very aptly nor consistently stated by the 
text-writers. 

Thus, Greenleaf states: “Confidential overtures of 
pacification and any other offers or propositions be¬ 
tween litigating parties, expressly stated to be made 
without prejudice, are excluded on grounds of public 
policy. For, without this protective rule, it would often 
be difficult to take any steps towards an amicable com¬ 
promise or adjustment. ,, 

1 Greenl. Ev., Sec. 192. 

Jones states the rule thus: “Overtures for the com¬ 
promise of controversies are frequently made by par¬ 
ties who in good faith believe in the justice of their 
claim or defense, but who desire to avoid the annov- 
ance and uncertainty of litigation. Hence, offers of 
compromise are not necessarily any admission that the 
claim or defense is lacking in merit; and such offers 
are not in general admissible.’ , 

Jones, Ev. (2nd Ed.), Sec. 291. 

Wigmore states the rule thus: “An offer by one 
party to the other, i. e., if by a plaintiff, to accept 
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compensation, and if by a defendant, to make com¬ 
pensation, being open to the inference that it proceeds 
only from a desire to end controversy, and not from a 
concession of correctness of the opponent’s case, is not 
receivable. ’ ’ 

Wigmore, Pocket Code Ev., Sec. 642. 

And although there was formerly a question, whether 
in order to be excluded the statements of a party 
sought to be introduced must be shown to have been 
made by him without prejudice, it may be conceded 
that the prevailing rule now is that an offer, if plainly 
one of compromise, will be presumed to have been made 
without prejudice, the courts looking at the intrinsic 
character of the transaction, and if the offer is clearly 
one of compromise it is inferred to have been made 
without prejudice.” 

Jones, ubi supra. 

And while in ordinary the question of the admissi¬ 
bility of testimony is one for the court, yet where the 
question is whether a statement desired to be intro¬ 
duced in evidence was intended as an admission, or as 
an offer of compromise, it should be submitted to the 
jury for its determination. 

Colburn v. Groton, 66 N. H. 151. 

Bartlett v. Hoyt, 33 N. H. 151. 

Hall v. Brown, 58 N. H. 93. 

Low /7 v. Pierce Co., 22 Wash., 330. 

In any event, however, to exclude the statement or 
act offered in evidence, it is essential that it must ap- 
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pear that there was a dispute or controversy between 
the parties before, or at, the time. 

Brice v. Bauer, 108 N. Y. 428. 

Bassett v. Shares, 63 Conn. 39. 

Richardson v. Pottery Co., 63 N. J. L., 248. 

Cates v. Kellogg, 9 Ind. 506. 

Blake v. Austin (Tex.), 75 S. W. 571. 

Cochran v. Baker, 34 Oreg. 555. 

C. <£ 0. Railway Co. v. Stock, 104 Va. 97. 

Ilall v. Brown, 58 N. H. 93. 

Anadarko v. Argo, 35 Okla. 115. 

And where the offer has reference only to amount, 
it will be received as an admission of liability. 

Brice v. Bauer, ubi supra. 

Bassett v. Shares, ubi supra. 

Negotiations for a compromise should be pending to 
support an objection to proof of admissions, because 
made on the faith of a compromise. Communications 
made to third persons, and not in confidence, do not 
come within the rule of excluded admissions, because 
made for purposes of a compromise. 

Moore v. Gaus Mfg. Co., 113 Mo. 98. 


The statement of a party against whom a claim is 
made, that he is willing to settle the claim, when not 
connected with an offer of compromise, may be proved 
as an admission against interest. The rule which ex¬ 
cludes offers of compromise does not apply to state¬ 
ments made by a party, which are in no wise connected 
with any attempt at a compromise, whether made to a 
stranger or co-defendant. 

Smith v. Whittier, 95 Cal. 279. 
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Admissions to a third person, not an attorney, and 
not under any pledge of confidence, are competent evi¬ 
dence against the person making them, notwithstand¬ 
ing that they were made with intent to promote a com¬ 
promise of the demands to which they relate. 

Ashlock v. Linder, 50 Ill. 169. 

In order that admissions shall be excluded on the 
ground that they were made for the sake of a com¬ 
promise, it must be clearly shown that such subse¬ 
quent negotiations were had. 

Steeg v. Walls, 4 Ind. App. 18. 

An offer made by the defendant to the father of the 
prosecutrix to contribute money for the purpose of 
sending her away, is not an offer to compromise, and 
is admissible in evidence. 

Robb v. Hewitt, 39 Neb. 217. 

And see the full and discriminating opinions of the 
courts in the following cases: 

Robb v. Hewitt, ubi supra. 

Brown v. Shields, 6 Leigh (Va.) 440. 

And notwithstanding the concession hereinabove 
made, that, to be excluded, the statement offered in 
evidence need not be accompanied with the specific 
qualification that it is made “without prejudice”, it 
yet remains that when not made without prejudice, or 
when not plainly shown to have been made as a con¬ 
cession or sacrifice in an effort to buy peace, it may 
be given in evidence. 

C. & 0. Railway Co. v. Stock, ubi supra. 
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3. Whether its meaning and purport were a ques¬ 
tion for the court, or one for determination by the jury, 
the proffered testimony should have been admitted. 

On the day following the accident to the plaintiff, no 
claim ot any kind because thereof having been made 
upon defendant, he voluntarily visited the home of 
plaintiff s mother and there offered to pay a sum of 
money, namely, twenty-five dollars, stating that he 
wanted to be generous about it and that he did not 
mean the offer to be understood as an admission of 
liability. Plaintiffs mother, neither accepting nor de¬ 
clining the offer, replied thereto that if defendant was 
not liable and responsible for the accident she ought 
not to receive anything from him, whereas if he was 
liable her compensation ought to be commensurate 
with the injury to plaintiff. Defendant replied, “I will 
not pin you to twenty-five dollars; you name what you 
think a reasonable sum”. Plaintiff’s mother responded 

that she was not disposed to take the matter up at that 
time. 

Very clearly, this makes it plain that down to this 
time not only had no claim been made upon defendant, 
but also that he was then and there notified that the 
question whether any, and if so what, claim might be 
made upon him would not then be considered. 

In this state of case, still in the absence of any claim 
upon him, defendant renewed and repeated his propo¬ 
sition as many as four or five times. 

It is, accordingly, not open to discussion that at no 

time did defendant make his proposition in order to 

meet a claim upon him, and that when he repeated his 

proposition, once and again, it was in the face of the 

declaration by plaintiff’s mother that the question of 

his liability would not yet be taken up for considera- 
tion. 
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This establishes, as matter of fact, the following: 

(1) Not by way of attempted compromise of a claim 
upon him, but by way of strategy to forestall such 
claim and to get off at as low a loss to himself as 
possible, defendant sought out plaintiff’s mother and 
submitted to her the proposition to pay a stated sum of 
money. 

(2) Defendant’s proposition was neither accepted 
nor declined, upon the express ground that if he was 
not liable and responsible for the accident he should 
pay nothing on account thereof, otherwise that the 
sum offered was inadequate and that he should pay 
more. 

(3) Accepting this, and of necessity thereby ad¬ 
mitting his liability, defendant not only waived the 
amount of his offer but also left it to plaintiff’s mother 
to fix the cost to him of his discharge; and 

(4) Failing in his first attempt at thus effecting his 
release, defendant again and again, until he had re¬ 
peated it four or five times, continued to press his 
proposition, but in vain. 

How wholly this shows an utter absence of anything 
approaching an attempt at compromise, or how con¬ 
clusively it shows an endeavor on the part of de¬ 
fendant to meet an acknowledged liability on the best 
obtainable terms, surely calls for no argument, and 
none could make it clearer. 

Assuming, however, room for question as to de¬ 
fendant’s meaning in the premises, it is to be observed, 
first, that his declaration of his professed meaning 
can not avail him in the face of the intrinsic nature of 
his act, and, secondly, that, assuming the question, it 
was the plain duty of the court to leave its solution to 
the jury. 
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A party can not render an admission incompetent by 
contending that he intended it to bring about a com¬ 
promise, unless, in fact, there was an honest contro¬ 
versy between the parties, and an agreement pending 
or proposed to settle it without litigation. 

Steep v. Walls, ubi supra. 

A cry plainly, in the instant case, the act of defendant 
in approaching plaintiff’s mother, in advance of any 
claim upon him. was in itself evidence of a conscious¬ 
ness of liability on his part, and he can not be heard to 
attempt to convert his strategy in so approaching her 
into an appearance of an attempt at compromise; and 
both his intent and the meaning of his act and words in 

the premises are to be considered and judged accord¬ 
ingly. 

Wherefore, if not itself holding that the incident was 
properly admissible, because not involving an attempt 
at compromise, the Court should at least have sub¬ 
mitted it to the jury for its consideration and deter¬ 
mination. and the failure so to do was of itself preju¬ 
dicial, and accordingly reversible, error. 


For the reasons assigned the judgment of the court 
belov should be reversed and a new trial ordered. 

Respectfully submitted, 


Henry E. Davis, 

A. Leftwich Sinclair, 
Attorneys for Appellant. 
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IN THE 


(Slourt of Appeals, liatrirt nf (Columbia 

January Term, 1918. 


Xo. 3,141. 


Garnet McMahon, Appellant , 

vs. 

Charles E. Matthews, Appellee. 


Appeal from the Supreme Court of the 
District of Columbia. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 

Appellant (the plaintiff) sued appellee in the Supreme 
Court of the District of Columbia for damages claimed to 
have teen sustained when an automobile in which she was 
riding and another automobile operated by appellee came 
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into collision. She charged appellee with having operated 
his automobile negligently and having caused the collision. 

\\ itnesses were produced on both sides, including among 
others, the parties in interest who testified as to how the 
collision occurred. The defendant (appellee) and other 
witnesses produced by him, offered testimony tending to 
prove that he was not guilty of any negligence, but that the 
collision was entirely due to the negligence of the operator 
of the machine in which Miss McMahon was riding. 

Uikni consideration of all of the evidence, and after the 
jury had been fully instructed as to the law by the Court, 
to which instructions no exceptions appear by the Record, 
and as to which no error is urged as having been committed 
by the Court, the jury, after due deliberation, returned a 
verdict in favor of the defendant. 

A motion for a new trial was filed by appellant and after 
argument was duly overruled by the trial justice. 

The sole question on this a])peal is as to the action of the 
trial court in rejecting an offer made bv appellant upon 
the cross-examination of the appellee, as follows: Record, 
5-6: 

“And the defendant being a witness on his own be¬ 
half and under cross-examination as such, the plaintiff 
offered to prove by him that on the day following the 
said collision and without any claim of any kind hav¬ 
ing l>een made by either the plaintiff or her mother 
upon the defendant, the defendant voluntarily visited 
the home of the mother and there offered to pay her a 
sum of money, namely, twenty-five dollars, stating that 
he wanted to l)e generous about it. and that he did not 
mean the offer to he understood as an admission of 
liability; to which the mother replied that if he was 
not liable, and resjx>nsible for the accident she ought 
not to receive anything from him, whereas if he was 
liable her compensation ought to be commensurate with 
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the injury to her daughter; to which the defendant re¬ 
plied, I will not pin you to twenty-five dollars; you 
name what you think a reasonable sum’ and the mother 
in turn replied that she was not disposed to take the 
matter up at that time. 

In making this offer counsel for plaintiff stated that 
it was made ‘as ci'idcncc of an admission, both by 
words and conduct of the defendant, of responsibility 
for this accident, and because at the time of this con¬ 
versation there was no Its mota. There was no claim 
made by the plaintiff or on her behalf to the defendant 
and lie introduced the subject and voluntarily made 
her an offer of payment. 

1 o which offer the defendant by his attorney object¬ 
ed, upon the ground that the same was not material; 
and the court sustained the said objection and refused 
to permit the said testimony to lie given; to which ac¬ 
tion of the court the plaintiff, by her attorneys, duly 
excepted and the court noted the same in its minutes. 

And thereupon the plaintiff further offered to prove 
that this same proposition was renewed and repeated 
and made to the mother of the plaintiff as many as four 
or five times, with the same result; to which offer the 
defendant, by his counsel objected as before, and as 
liefore. the court sustained the said objection, the plain¬ 
tiff by her attorneys duly excepted to the action of the 
court and the same was noted in the minutes of the 
court.” 


ARGUMENT. 

I he record plainly shows that counsel for appellant in 
making the proffer of the alleged conversation, then and 
there stated as a part thereof, 

“That he (defendant Matthews) did not mean the offer 
to be understood as an admission of liability,” yet in the 
face of this conceded reservation, appellant’s counsel offered 
the alleged conversation “as evidence of an admission both 
by words and conduct of defendant, of responsibility for 
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this accident.’ (Record, 5.) The mere statement of the 
projjosition answers itself. 

Briefly, however, to disjjose of the several contentions 
made by ap|)ellant, it is apparent that the only ground upon 
which the trial court sustained the objection and ruled the 
evidence inadmissible, was that it was a statement made 
with a view to a compromise, and hence plainly immaterial 
to the issue then on trial. 

Even had counsel for appellee assigned a wrong reason 
for his objection to its admissibility, if in fact the proffered 
testimony were inadmissible on some other ground and 
the court had excluded it for the wrong reason, yet, if it 
were properly excluded no reversible error has been com¬ 
mitted merely localise the wrong reason for a right ruling 
had l>een assigned. To hold otherwise would create a situa¬ 
tion where an entire case must be reversed in order that 
defendant at the second trial may assign a different reason 
for the same ruling by the trial court: the same result beinir 
accomplished in l>oth cases, to-wit, the testimony being prop¬ 
erly excluded. 

The only case cited by appellant on this point; that of 
Presnell vs. Garrison. 122 X. C., 595, was not a case in 
which the testimony had teen excluded, but one in which 
the trial court was admitted certain testimony. The rule 
stated by appellant does not apply where the testimony is 
excluded by the trial court. In such case, if the exclusion 
of testimony is proper on any ground, the judgment will not 
te reversed, no matter what was the actual objection made, 
unless the objection not urged might have teen obviated, 
which was of course impossible in this case. 

3 Corpus Juris, page 825, sections 735; Spottiswood 
vs. Weir, 80 Cal., 449, 450-1; Haas vs. Cones, 
25 Tnd. App.. 469, 471; Beckwith vs. Finn, 100 
Mo., 429; Edmonston vs. Jones, 96 Mo. App., 83. 
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It is no sufficient ground of complaint in an appellate 
court that a wrong reason may have been given for the 
correct ruling, even if we assume the reason to have been 
wrong. Howes vs. D. C., 2 App. D. C., 191. 

2. Appellant next contends that the proffered testimony 
should not have been rejected even on the ground that it 
was by way of attempted compromise, and a straggling 
assortment of cases are cited to support certain general 
propositions. None of these cases measure up to the facts 
in this case, as will presently appear. In the meantime, 
the general law upon this subject and the weight of author¬ 
ity is so conclusively against the admission of this testimony, 
that a few general principles and leading cases only need 
be cited. 

In Jones Commentaries on Evidence (Horwitz) pub¬ 
lished as “The Blue Book of Evidence,” Vol. 2, Sec. 291 
(293): 


“W hile there are cases that an offer of compromise 
is admissible, unless it is stated to l>e without prejudice, 
yet the prevailing rule in England and in this country 
is that the offer will lie presumed to have lieen made 
without prejudice if it was plainly an offer of com¬ 
promise. The courts looked at the intrinsic character 
of the transaction, and if the offer is clearly one of 
compromise it is inferred to have been made without 
prejudice. In such case, no caution that the offer is 
confidential or without prejudice need be expressed.” 

And further, at page 598. the text states: 

“The question whether in the offer of compromise, 
a collateral or independent fact has been admitted by 
one of the parties is a question for the court to de¬ 
termine and not a question for the jury.” 





W igmore. Sec. 1061. “Whether an offer to com¬ 
promise a claim, or to settle it by partial or complete 
payment amounts to an admisison of the true facts on 
which the claim is based and is therefore receivable 
in evidence, is a question which has given rise to pro¬ 
longed discussion and to varied hut often unsatis¬ 
factory attempts at explanation. I he solution is a sim¬ 
ple one in its principle, though elusive and indefinite 
in its application; it is merely this, that a concession 
which is hypothetical only can never l>e treated as an 
assertion of the party s actual l>elief and therefore can 
not 1 >e an admission. 

“The true reason for excluding an offer of com¬ 
promise is that it does not ordinarily proceed from and 
imply a Mief that the adversary's claim is well founded 
but rather a 1 >elief that the further prosecution of that 
claim, whether well founded or not, would in any 
event cause such annoyance as is preferably’ avoided 
bv payment of the sum offered; in short, the offer 
implies merely a desire for peace; not a concession of 
wrong done.” 

In New York Life Insurance Co. vs. Rankin, 162 Fed.. 
103. 106, 108. Mr. Justice Vandevanter, then a Circuit 
Judge, delivered the opinion of the court in an action on a 
policy of insurance, in which case, the plaintiff’s attorney, 
yvho was a yvitness, was permitted to testify to details of 
a conversation and corresjxmdence he had with the defen¬ 
dant s attorney lietore suit in the course of an unsuccessful 
attempt to effect a compromise. The appellate court, in 
holding such testimony inadmissible, said: 

“As respects the evidence of conversation before 
quoted, we entertain no doubt that it was both inadmis¬ 
sible and calculated to cause the jury to give undue 
weight to the fact which some of the evidence tended 
to show that the defendant had made an unsuccessful 
effort to ascertain certain facts.” 


7 


The court then quoted with approval, the language of 
judge Sanborn, in Moffatt Drug Company vs. Byrd, 92 
l ed., 290 (34 C. C. A., 351-2), as follows: 

• 

“It is the policy of the law to favor the settlement 
of disputes, to foster compromises and promote peace. 
If every offer to buy peace could be used as evidence 
against him who presents it, many settlements would 
l>e prevented and unnecessary litigation would be pro¬ 
duced and prolonged. For this reason, unaccepted 
offers to compromise claims or to purchase peace arc 
inadmissible in evidence at the trial of controversies 
over the claims to which they pertain, and should not 
be permitted to affect the rights of the parties or to 
influence the results of the trials.” 

In Home Insurance Co. vs. Baltimore Warehouse Com¬ 
pany, 93 U. S., 527, 548, Mr. Justice Strong held where 
an assignment of error was that the Circuit Court would 
not received in evidence any part of a letter written by 
the President of a Warehouse Company to the agent of 
defendant, a fire insurance company offering to compromise, 

“The letter was an offer of compromise and as such 
upon well recognized principles, it was inadmissible. 
The court was clearly right in rejecting it.” 

In West vs. Smith, 101 U. S., 263, 273, evidence of an 
offer of compromise, consisting of a bill in which certain 
deductions had been made was introduced in evidence and 
the question before the Supreme Court was, whether evi¬ 
dence showing the bill was intended only as an offer of 
compromise, was admissible. The court said : 

“Decided cases may be found where it is said that 
the evidence is admissible unless the offer made was 
stated to be without prejudice, but the rule in general. 
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both in England and in the United States, is that the 
offer will be presumed to have been made without 
prejudice, if it was plainly an offer of compromise.” 

The authorities are uniform in Maryland, Massachusetts, 
New York and other states. 

Accordingly, in Biggs vs. Langhammer, 103 Md., 94. 
102, the lower court admitted a letter expressing a willing¬ 
ness to settle for less than the amount owing to the offerer. 
Upon exception, the Maryland Court of Appeals said: 

“1 he construction of the letter was for the court to 
determine, and if it l>e construed as a bona fUic offer of 
compromise, it is clear upon all the authorities that as 
it was not accepted it was not properly admissible in 
evidence.” 

The rule is well settled that “offers by a party with a view 
to compromise, to pay or to accept a sum of money, or to 
accept deductions and in general to secure a settlement, are 
inadmissible,” and though there are some cases which hold 
that such offer is admissible, unless stated to be without 
prejudice, yet the prevailing rule is that the offer will be 
presumed to have been made without prejudice. (Citing 
Jones on Evidence. Sec. 293, supra.) This is the rule in 
Maryland. (Citing Revnolds vs. Manning, 15 Md., 510, 
526.) 

The reason for the general rule is nowhere better stated 
than in Mr. Wigmore’s recent work on Evidence, Sec. 1061. 
as follows “(quoted supra) : 

See also Graff vs. Hansel. 33 Md., 161, 170. 

Acker Menall & Company vs. McGaw. 106 Md., 536, 
560, a recent case. 

Higgins vs. Shepard, 182 Mass.. 364, 366, was an action 
in contract to recover a balance of salary claimed by plain¬ 
tiff where she contended that she was hired by the defen- 
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da jits to serve as buyer for the term of one year, beginning 
(»ctober 4, 1897, and the testimony showed that one of the 
defendants, after some talk said he wished plaintiff to 
resign her position, to which plaintiff replied she saw no 
reasons for doing so, as she was hired to October 1, 1898. 
Defendant answered he understood the arrangement to bt 
from month to month, and afterwards sent plaintiff her 
salary for June. Plaintiff refused the money and refused 
to resign. Plaintiff was allowed to testify against defen¬ 
dant's objection, “that Mr. Cole (one of defendants) cam- 
to her and said: ‘We are willing to make a compromise 
and pay you for the month of July’; that she told him if he 
did not owe her for the month of July she did not wish 
him to pay her, and if lie owed her for the month of July, 
he owed her for the three months.” 

Held: “The offer of compromise made on June 27 is 
subject to the ordinary rule that it can not be used in evi¬ 
dence against the party making it for the purpose of estali- 
lishing his liability.” 

Parker. C. J., in Garrish vs. Sweetson, 4 Pickering, 377, 
the leading case in Massachusetts, held: 

“The rule undoubtedly is, that an offer to pay anv 
sum by way of compromise of a pending controversy 
is not to lie given in evidence against the party making 
it. I his rule is founded in policy that there may be 
no discouragement, to amicable adjustment of disputes, 
by a fear that if not completed, the party amicably dis¬ 
posed may be injured.” 

In the recent case of Grelienstein vs. Stone & Webster 
Corp., 205 Mass., 431, 438, an action against the defendant 
company for injuries alleged to have been sustained by 
plaintiff as a result of defendant’s negligence in permitting 
him to work at a cable in its power house, it was held: 




The plaintiff ought not to have been allowed, in 
cross-examining Buckley, to show there had lx?en any 
attempt or offer to compromise the plaintiffs claim. 
This was wholly wrong and it was manifestly injurious 
to the defendant. (Citing utter aha,, Higgins vs. 
Shepard, supra.) 

W lute vs. Old Dominion Steamship Company, 102 New 
\ ork, 661-662, w as an action to recover damages for de¬ 
fendant’s alleged negligence in towing a boat. The ver¬ 
dict and judgment being in favor of the plaintiff, the defen¬ 
dant alleged error in the action of the trial court in exclud¬ 
ing an offer to prove uf>on the cross-examination of the 
plaintiff. 

I hat the plaintiff stated that he saw the customary 
signals before the “Rockawav” was taken in tow, but 
that he considered it a matter of no consequence be¬ 
cause he had seen them up rei>eatedly before when no 
storm followed.” 

This offer was objected to and rejected by the trial court 
on the ground that it called for proof of an admission 
drawn, during negotiations of settlement of a controversy, 
and was therefore inadmissible. 

In holding that this offer was properly excluded by the 
trial court, the New York Court of Appeals said: 

The rule referred to is founded ujx>n public policy 
and with a view of encouraging and facilitating the 
settlement of legal controversies bv compromise, which 
object is supposed to be obstructed by the fear enter¬ 
tained by litigants that such negotiations mav l>e con¬ 
vert ed into a trap to inveigle the unw’ary into hazardous 
admissions. The law therefore excludes such admis¬ 
sions as appear to have been made tentatively or hypo- 
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thetically, but admits those only which concede the 
existence of a fact.” 

In Franklin vs. Headlev, 101 N. Y. Supp., 374, 376 

(1906): 


“Offers made bv way of compromise of a disputed 
claim in an ineffectual attempt at settlement are in¬ 
competent evidence against the party making them 
* * * (Citing Tenant vs. Dudley, 144 N. Y. 504). 

The fact that Headley (defendant), admitted he had 
made the compromise and explained why he made it 
did not cure the error. The jury could reject his 
explanation and accept his admission that the offer was 
made, and the inference which they would naturally 
draw would be that the defendants Headley and Leiter 
offered to settle because they were liable. * * * 

It was to prevent this improper deduction that the rule 
of evidence excluding unaccepted offers of compromise 
were created. A man against whom no legal liability 
exists may buy his peace, and the fact that he attempts 
to do so and fails, ought not and does fasten liability 
on him, for proof of his unsuccessful efforts in that 
direction has no place on a subsequent trial.” 

“The rule is well settled that no advantage can be 
taken of offers of compromise; that a party may. with 
impunity, attempt to buv his peace.” Tennant vs. Dud- 
lev, 144 X. Y. 504, 507 (1895): Schiaviene vs. Calla¬ 
han, 102 X. Y. Supp.. 538. 

Chicago B. & O. R. R. Co. vs. Roberts. 26 Colo., 329, 
331, was an action against the defendant railroad company 
for damages for killing a horse. Plaintiff offered in evi¬ 
dence a letter from defendant in which letter was stated it 
was readv to pav $35.00 in settlement of plaintiff’s claim, 
having “investigated the matter and finding that we have 
been paving $35.00 for such horses as yours.” 






Held. I he letter * * * was not, as the Court 

of Appeals construed it to be, an acknowledgment of 
liability upon investigation made and an offer based on 
such investigation, to pay what the company regarded 
a> the full damage sustained. I he investigation re- 
ferred to was not as to the liability of the company, 
but as plainly stated, as to the price the company had 
been paying for such horses. * * * \y e should 

differ from the Court of Appeals, and think it is more 
reasonable to suppose that railway companies do as a 
matter of policy and economy, pay a reasonable sum 
in settlement of such claims for damages, without ref¬ 
erence to the question of liability, since if a compro¬ 
mise can be effected on a reasonable basis, it is cheaper 
tor the company to do so than to lie at the expense of 
litigation, especially as experience shows that a sub¬ 
mission of such cases to a jury generally leads to but 
one result * * * the letter * '* * comes 

clearly within the rule that excludes evidence of this 
character." 

Four cases are cited at page seven of appellant’s brief 
to the effect that the question should have been submitted to 
the jury to determine whether the statement was intended 
as an admission or as an offer of compromise, but these 
cases do not establish that principle. 

\\ here there is no dispute as to the facts, as in this case, 
the admissibility of the testimony is a matter of law for the 
court and not a question of fact for the jury to determine. 

In the cases cited bv appellant none of them hold that “the 
question should l>e submitted to the jury" and none go fur¬ 
ther than to intimate that the court may exercise a discretion 
and submit the matter to the jury but they do not direct or 
comjiel that submission. 

On the contrary, we find that the first case cited, Colburn 
vs. Groton, 66 Xew Hampshire, 151. w as an action in w’hich 
the trial court had excluded certain evidence that the de- 
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fendant liad settled an action for damages growing out of 
the same occurrence. The Appellate Court affirmed the rul¬ 
ing, excluding this testimony, and used the following lan¬ 
guage : 

i 

“In the present case, the preliminary question of fact 
for the presiding justice at the trial was whether the 
defendant s payment of Mrs. Estes’ claim in settlement 
of her suit was an admission of liability or a mere 
purchase of peace. As it does not appear that a deci¬ 
sion of that question of intent in favor of the defendant 
would be against the evidence, the exclusion of the 
payment is not a cause for a new trial” (160). 

It certainly can not be said in the case at bar that the 
decision of the question of intent in favor of the defendant 
in this case is against the evidence; therefore, the case cited 
is really a decision favorable to the appellee. 

The case of Bartlett vs. Hoyt, 33 N. H., 151, decided 
merely that “it was within the discretion of the court to 
submit to the jury the question u]X)n the evidence presented*’ 
(165) * * * “If the court in the exercise of their dis¬ 

cretion thought fit to refer it to them” (166). 

In Hall vs. Brown, 58 X. II.. 93, the court only decided 
that it was competent to submit to the jury the question 
whether the letter was an offer of compromise or an admis¬ 
sion of a material fact: the court did not decide that it 
should have been submitted to the jury. In that case, the 
plaintiff who had offered the letter moved to set aside the 
verdict, alleging error. 

Peng vs. Pierce Countv, 22 W ash., 330, 360, the last of 
the four cases cited on this proposition, was a case in which 
the offer made in a letter did not bear upon its face evidence 
that it was made for the purpose of effecting a compromise. 

W’hile some cases make the distinction that proof of in- 






dependent facts arc admissible, even though made in the 
course of negotiations tor compromise, yet in the case at 
bar. there wcr* no independent facts that could be segre¬ 
gated from the compromise conversation. Defendant (ap- 
pellee) did not admit to appellant's mother that he was oper¬ 
ating his car carelessly, or that he was exceeding the speed 
limit, or that it was his fault, but expressly stated that he 
made the offer “but did not mean the offer to be understood 
as an admission of liability.” 

Plainly it was a (juestion for the court to determine as 
a matter of law: to leave it to the jury would indirectly 
accomplish what it is the policy of the law to avoid. 

It is next contended that “to exclude a statement or act, 
offered in evidence, it is essential that it must appear that 
there was a disjmte or a controversy between the parties 
before or at the time.” 

Xine cases are cited on page 8 of the appellant’s brief on 
this (juestion. Considering them in the order named, we 
find that they are expressions of opinion that are against 
the great weight of authority, nor do they establish this 
contention when applied to the case at bar. 

Thus. Bryce vs. Bauer, 108 N. Y., 428. 433, where plain¬ 
tiff was suing for being bitten bv defendant’s dog. and de¬ 
fendant’s statement after the biting that he would give plain¬ 
tiff $5.00 a week and pay the doctor’s bill, the court said. 
“The disagreement was in reference only the amount and 
the transaction might well be regarded as a tacit admission 
of liability.” In the case at bar, the appellee expressly stated 
that he did not mean the offer to be understood as an admis¬ 
sion of liability. 

This case however, has certainly been discredited by 
later decisions in Xew York, which are cited, supra, nor 
are any American decisions cited therein to sustain the 
opinion of the court. 



15 


Bassett vs. Shares, 63 Conn., 39, was a case in which 

the defendant on the day of the accident said: “It was an 

accident, and accidents would happen, but that he would 

do what was right about it.” The court admitted it, and 

it was affirmed on appeal, the Appellate Court saying: “We 

can not from the record sav that it was either the one or the 

* 

other. It was clearly to some extent an admission by the 

J J 

defendant, and it does not at all appear that it was made 
by way of compromise” (44). In our case it expressly ap¬ 
pears “that he did not mean the offer to be understood as 
rai admission of liability” (R., 5). 

Richardson vs. Lottery Company, 63 N. J. Law, 248, was 
a case where defendant had written a letter before the al¬ 
leged tort admitting a certain easement claimed by the plain¬ 
tiff. There was nothing expressly stated that it was made 
without prejudice and that the party making it had been 
led to believe by the conduct of the other that a compromise 
might be effected. 

In Blake vs. Austin (Tex.), 75 S. W., 571, it did not 
appear that there was any reservation without prejudice or 
without any admission of liability in the offer made. How¬ 
ever, a later case in Kentucky, Hurst vs. Williams, 102 
S. \V.. 1176, decided in 1907 on facts very similar, held it 
was error to let this testimony go to the jury, as it was 
clearly an offer of compromise, and the offer was held in¬ 
admissible. So the remaining cases cited are in no sense 
relevant to the facts in the case at bar. it expressly appear¬ 
ing in all of them that there was no compromise in content 
plation as in the case here presented. 

In fact, in some of the cases cited by appellant, the court 
makes the distinction which is apparent in this case. 

Thus, in Ashlock vs. Linder, 50 Ills., 169, the court ex¬ 
pressly said with respect to the offer “but not claiming that 
what he said was confidentially spoken without prejudice” 




(171) and in Steeg vs. Walls. 4 Ind. App., 18. the offer was 
to pay what he “owed, not for compromise. 

Certainly the case of Robb vs. Hewitt, 39 Neb., 217, 
has no application, that being a criminal case, in which the 
court expressly said: 

I 

I lie rule arises from the policy of the law which 
favors amicable settlement but does not extend to offers 
made which if accepted would merely baffle prosecu¬ 
tions or conceal evidence without effecting a Icaal com¬ 
promise” (219). 

The following cases establish that it was not essential in 
order to exclude the statement or act offered in evidence that 
it apj>ear that there was a dispute or controversy between 
the parties before or at the time. 

l inn vs. X. E. Telephone & Telegraph Companv, 101 
Maine. 2/9, 28o. was an action on the case for negligence. 
Plaintiff, a telephone lineman, was injured by a live wire, be- 
longing to defendant. Verdict was for defendant, and the 
case comes up on two exceptions, one of which was on the 
rejection of an offer of evidence made bv plaintiff, that a 
tew weeks after the accident, the defendant, without anv 
request on plaintiff’s part, and before he filed any claim, 
offered two checks covering expenses of the accident, ac¬ 
companied by a receipt containing a clause releasing and 
discharging defendant from all liability for this particular 
accident; that the plaintiff refused to sign the same and 
checks were not delivered to him. 

“Held. 1 he real question to be determined upon this 
branch of the case is whether the attempted negotia¬ 
tions of a settlement by the defendant companv falls 
within the rule protecting compromise settlements. If 
it did. then the offer of the defendant is inadmissible. 
It is a rule too familiar to require citations that an 
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offer to compromise a claim or to purchase peace can 
not be shown to prove admission of liability. The 
plaintiff contended that the defendant s offer does not 
fall within the rule because there was no evidence that 
any claim had been made or filed by him, and that until 
a claim is made or an actual controversy arises, the rule 
does not apply. But the rule is not so limited, and the 
alleged limitation is not sustained, either by reason or 
authority. 

The rule relating to a matter so important to lx>th 
sides of a controversy should be founded upon a sub¬ 
stantial and not upon a meaningless distinction. * * * 
Can it be said in this case that no claim exists against 
the defendant until the party injured formally pre¬ 
sents one ? The only distinction between this and other 
cases of tort for in juries is with respect to the diligence 
required to be proven against the tort feasor, to bring 
him within the rule of ordinary care. In either case 
it seems to us it would be a delusion to claim that the 
tort feasor was r.ot authorized to anticipate a claim. 
A normal state of mind would naturally raise such an¬ 
ticipation. 

Now what makes the difference, whether a defen¬ 
dant, impressed with this view of the situation, waits 
until the claim against him is formally filed, or antici¬ 
pates what he believes to be true, that the claim will 
be filed, and then attempts to make overtures of set¬ 
tlement or to buy his peace? We are unable to dis¬ 
cover any good reason why he should not do so in the 
one case as well as in the other and be protected in so 
doing. In case of tort, the proper rule should be that, 
when a party has reasonable grounds for anticipating 
that a demand will be made against him for damages, 
the claim may then be said to so far exist as to author¬ 
ize him, without any move on the part of the com¬ 
plainant, to seek a settlement of it and to be protected 
in so doing bv the general rules of law applicable to 
compromise settlements. That is, an offer to purchase 
peace made either with intent to prevent a possible 





controversy or to end one that has arisen, can not be 
used in evidence as an admission of liability.” 

1 lle court then overruled the exception of the plaintiff 
to the rejection of the offer of compromise. 

Hurst vs. Williams (Kentucky), 102 S. W. 1176, 1177, 
was an action by a broker for commission in obtaining the 
sale for defendant of certain timber. The sale did not take 
place until several months after making of the contract by 
plaintiff with defendant, whereas defendant alleges the 
agreement whereby plaintiff was to get all over $50,000 
as selling price, was limited in time to two weeks, or at 
least, to a reasonable time, although defendant admits the 
purchase of the timber was originally introduced to him by 
plaintiff, he alleges that in the subsequent sale those several 
months afterward, plaintiff had no part or interest what¬ 
ever, and in no way affected the sale. However, defendant 
came to her shortly after the sale took place and before it 
of feared any demand had been made on him by plaintiff, 
and offered to give her $500. This plaintiff was permitted 
to testify against defendant’s objection. 

Held. “ 1 his was clearly an offer of compromise. 
Whether it be termed a present or gift is wholly im¬ 
material, as it was an effort on the part of appellant 
to buy his peace and avoid having any litigation with 
appellee. 1 his he might do without recognizing any 
right on her part to compensation for any services sup- 
l>osed to have l>een rendered in effecting the case in 
question. * * * Without speculating as to what 

effect it had. it is sufficient to say that this testimony 
was clearly incompetent, and being such, it was error 
on the part of the trial court to let it go to the jury.” 

In Southern Ry. Co. vs. Ruder (Ala.). 44 So. 608. 702, 
an action for injuries to plaintiffs vessel by collision with 
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a drawbridge, because of the alleged negligence of defen¬ 
dant in failing to open the bridge in time; over the objec¬ 
tion of the defendant, testimony was admitted to the effect 
that the next morning after the injury complained of took 
place, and before any claim had been made by plaintiff, 
defendant’s agent, so authorized to do, visited plaintiff and 
inquired whether the plaintiff would take a named sum and 
drop the matter. 

Held. “This was error * * * because, even if 

authorized by defendant, it was a mere offer of com¬ 
promise.” 

In another case decided by Justice Lamar, when $25 was 
given at the time of the accident to plaintiff’s driver as 
settlement of any claim he might have for personal injuries, 
in the collision, it was held in a suit for injury to plaintiff’s 
wagon that testimony of the driver that he signed a re¬ 
ceipt for the $25 paid him by defendant was inadmissible, 
even though the lower court instructed the jury the evi¬ 
dence could only be considered for the purpose of impeach¬ 
ing the witness and even though the defendant in an at¬ 
tempt to settle, later offered the receipt itself in evidence, 
containing a statement that the payment of $25 was not to 
be construed as an admission of any liability whatsoever 
for the accident. 

“The rule against allowing evidence of compromise,” 
said Mr. Justice Lamar, in rendering the decision “is founded 
upon recognition of the fact that such testimony is inher¬ 
ently harmful, for the jury will draw conclusions there¬ 
from in spite of anything said by the parties at the time 
of discussing the compromise, and in spite of anything 
which may be said bv the Judge in instructing them as to 
the weight to be given such evidence. 






“It costs time, trouble, and money to defend even 
an unfounded claim. Parties have a right to purchase 
their peace. I he fact that they have entered into ne¬ 
gotiations to secure that end, propositions made with 
a view to a com promise, are not admissible.” Ga. R. 
& E. Co. vs. W allace. 122 Ga. 547 (1905). 

hrom the foregoing authorities, it is plain that appellee 
was not required to await until after a claim had been made 
upon him l>efore endeavoring to compromise. However 
insistent he may have been in an effort to compromise, that 
l>eing his express purpose, such evidence is not admissible 
in this action. Surely the wisdom of the reasonable effort 
which the appellee in this case did make to avoid contro¬ 
versy. out of his desire “to be generous” without any “ad¬ 
mission of liability is best shown by the fact that failing 
in that effort, he has now been forced to meet the expense 
and annoyance of defending a law suit, and now, although 
both jury and trial court found the claim to be without 
merit. apj>eJlec must l>ear the further expense of defending 
an appeal, which, it is respectfully submitted, is likewise 
without merit. 

Certainly appellee’s effort to compromise was the part 
of wisdom, no matter how unjust the claim, to avoid the 
heavy expense and care of litigation. Courts should and do 
welcome such efforts to avoid law suits, and will not dis¬ 
courage them by reversing the action of the court and jury 
on the merits, especially when the merits of the trial below 
arc not disputed bv the nj>pellant in any other particular. 

For the reasons assigned, the judgment of the Court be¬ 
low should be affirmed. 

Respectfully submitted. 

Alvin L. Xewmyer, 
Attorney for Appellee. 





